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PERIODIC COURT
REVIEWS

COURT HEARING
NOTIFICATION
REQUIREMENTS

The Family Division of the Circuit Court regularly reviews the status
of temporary and permanent court wards, and MCI wards. These
hearings are open to the general public unless specifically closed
by the court. Any party to the proceeding may request that the
hearing be closed.

The court retains the authority for continuing or terminating depart-
ment responsibility for temporary and permanent court wards. The
supervising agency retains responsibility for the supervision of chil-
dren returned to their own families following temporary foster care
placement until such responsibility is dismissed by order of the
Family Division of the Circuit Court.

MCI wards committed to the department under Act 220 are not
under the jurisdiction of the court under section 2(b) of the Juvenile
Code, but are under the authority of the MCI superintendent under
MCL 400.201, the Michigan Children’s Institute Act.

State wards, committed to the department under Act 296 are also
not under the jurisdiction of the court, but are under the authority of
the MCI superintendent pursuant to, MCL 710.28(8), the Adoption
Code. Even though these children are not under the court’s jurisdic-
tion, the court will continue to hold dispositional review hearings.

The supervising agency is to make recommendations to the court
within each case service plan regarding progress and ongoing per-
manency planning for the child.

The Safe and Timely Interstate Placement of Children Act of 2006,
PL 109-239, requires state courts “to ensure that foster parents,
preadoptive parents and relative caregivers of a child in foster care
under the responsibility of the state are notified of any proceeding
to be held with respect to the child.” The Michigan Supreme Court
complied with the federal requirement by amending Michigan Court
Rule (MCR) 3.921. To facilitate this process the caseworker is
required to provide notification of all child protective proceedings to
foster parents, relative caregivers and pre-adoptive parents. The
Notice of Hearing, DHS-715 is used to send notification of court
hearings.
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The Notice of Hearing must contain the following:
e Name and address of current placement.

e Name of child(ren) court hearing will review.
e Date and time of court hearing.

e Complete court address.

e Date written comments and materials from foster/adoptive
parent are due.

e Any additional caseworker comments, if applicable.

e Caseworker name, agency, complete address and telephone
number.

The State Court Administrative Office (SCAQO) recommends that for
compliance with the time-of-service requirement in MCR 3.920,
courts should provide notice of the hearing to DHS in timely manner
(for example 28 days prior to the hearing) in order for a notice of
hearing to be given to foster and adoptive parents within the time
required in the court rule. If the court provides notice of hearing to
the caseworker in a timely manner, the DHS 715, Notice of
Hearing, must be sent to the foster/adoptive parents seven
calendar days prior to the hearing.

DISPOSITIONAL
REVIEW HEARING

State law requires a dispositional review 91 days from the original
dispositional hearing and every 91 days thereafter for a child(ren)
that is placed and remains in foster care, as long as the child(ren) is
subject to the jurisdiction, control, or supervision of the court, or the
Michigan Children's Institute, or other agency.

Note: This includes Act 296 wards who are under the authority of
the MCI Superintendent and whose parent(s) voluntarily released

their parental rights when the child was a ward of the court under

MCL 712A.2(b).

This review hearing occurs every 182 days after the permanency
planning hearing for the child(ren) placed in a permanent
placement with a fit and willing relative (PPFWR), another
permanent planned living arrangement (APPLA), or another
permanent planned living arrangement-emancipation (APPLA-E) so
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NOTIFICATION OF
PHYSICIAN

INCARCERATED
PARENT

long as the child(ren) is subject to the jurisdiction, control, or
supervision of the court, MCI Superintendent, or other agency.

If the child(ren) is returned home, the court shall periodically review
the progress as long as it retains jurisdiction. This review must
occur no later than 182 days after entry of the original dispositional
order or 182 days after the child(ren) returns home from foster care.

A review hearing may be accelerated to review any element of the
case service plan. Following the hearing the court may:

e Order the child to be returned home (if parental rights have not
been terminated).

e Modify the dispositional order.
e Modify any part of the case service plan.
e Enter a dispositional order.

e Continue the prior dispositional order.

The court of jurisdiction must notify the attending physician or the
child’s primary care physician of the time and place of a hearing
where consideration is being given to returning the child to his/her
home, if the child has been diagnosed with one of the following
conditions; see FOM 722-06, Physician Review of Service Plan.

e Failure to thrive.
e Munchausen syndrome by proxy.
e Shaken baby syndrome.

e A bone fracture that is diagnosed by a physician as being the
result of abuse or neglect.

e Drug exposure in utero.

If a parent is incarcerated by the Michigan Department of Correc-
tions (MDOC), the court must allow the parent to participate in all
review hearings and permanency planning hearings via telephone.
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The original or an amended petition filed by DHS or the depart-
ment’s legal representative notifies the court that a parent is under
MDOC jurisdiction, and the court is responsible for arranging the
parent’s telephonic participation in the hearings. This is accom-
plished by including the statement: “a telephonic hearing is required
pursuant to MCR 2.004,” near the top of the petition.

PERMANENCY
PLANNING HEARING

State law requires permanency planning hearings to ensure a
child's right to a permanent home. The purpose of a permanency
planning hearing is to review and finalize a permanency plan for a
child in foster care. The first permanency planning hearing is to
occur no later than 12 months from the child’s removal from his/her
home. For children who continue in foster care, subsequent
permanency planning hearings must be held within 12 months of
the previous permanency planning hearing. At the conclusion of the
review hearing preceding the permanency planning review hearing,
caseworkers should remind the court of these requirements, if the
court fails to schedule a hearing timely. The court must also hold a
permanency planning hearing within 30 days after a judicial
determination that reasonable efforts to reunify the child and family
are not required. Reasonable efforts to reunify a child and family
are required in all cases except the following:

e The department determines that a parent, guardian, or
custodian, or a person who is 18 years of age or older and who
resides for any length of time in the child’s home, has abused
the child or a sibling of the child and the abuse included one or
more of the following:

*»  Abandonment of a young child.

*» Criminal sexual conduct involving penetration, attempted
penetration, or assault with intent to penetrate.

*» Battering, torture, or other severe physical abuse.
*» Loss or serious impairment of an organ or limb.
*» Life threatening injury.

*s  Murder or attempted murder.
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e The parent’s rights to another child were terminated
involuntarily or voluntarily after initiation of proceedings under
MCL 712A.2(b) or similar law of another state.

e The parent has been convicted of one or more of the following:
*»  Murder of another child of the parent.
*» Voluntary manslaughter of another child of the parent.

*» Aiding, abetting, attempting, conspiring, or soliciting the
commission of murder of another child of the parent or
aiding or abetting the voluntary manslaughter of another
child of the parent.

*» A felony assault that results in serious bodily injury to the
child or another child of the parent.

The court must conduct permanency planning hearings periodically
to review the status of the child and the progress being made
toward the child’s return home, or show why the child should not be
placed in the permanent custody of the court. This law:

e Requires the court to obtain the child’s views of his/her
permanency plan.

e Requires the court to consider out-of-state placement options if
the child will not be returned home, and if a child is already in
an out-of-state placement, to determine if the placement
continues to be appropriate and in the child’s best interest.

e Aligns Michigan termination of parental rights filing
requirements with the federal Adoption and Safe Families Act
(ASFA).

e Allows the court to appoint a guardian for a child instead of
terminating parental rights.

e Requires the court to ensure that the supervising agency is
providing appropriate services to assist a youth who will
transition from foster care to independent living.

At the hearing, the court must determine whether the agency has
made reasonable efforts to finalize the permanency plan. If the
child is a temporary court ward, the court must also determine
whether returning the child to the parent would cause a substantial
risk of harm to the child’s life, physical health or mental well-being.
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If the court determines that the return of the child to the parent:

e Would not cause a substantial risk of harm to the child, the
court shall order the child returned to the parent.

e Would cause substantial risk of harm to the child, the court
may order the agency to file a petition to terminate parental
rights.

If the child has been in foster care for 15 of the most recent 22
months, the court must order the agency to initiate proceedings to
terminate parental rights unless:

e The child is being cared for by relatives.

e The case service plan documents a compelling reason for
determining that filing a petition to terminate parental rights
would not be in the best interests of the child. Compelling
reasons include but are not limited to:

*» Adoption is not the appropriate permanency plan for the
child.

*» No grounds to file a termination petition exist.
*» The child is an unaccompanied refugee minor.

*» There are international legal obligations or compelling
foreign policy reasons that preclude terminating parental
rights.

e The state has not provided the child’s family, consistent with
the time period in the case service plan, with the services the
state considers necessary for the child’s safe return home, if
reasonable efforts are required.

Case Service Plan
Recommendations

When preparing the USP for the Permanency Planning Hearing or
court report, if parental rights have not been terminated, the recom-
mendations in the case service plan should contain one of the
statements below:

1. The agency is recommending that the child(ren) be returned to
the home of the parent(s).
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2. The agency is not recommending that the child be returned
home. If this is the recommendation the report must also
contain either:

e A statement that the supervising agency believes it is in
the child(ren)’s best interest to terminate the parents’
rights to the child(ren) and the reasons why.

e Documentation regarding the compelling reasons why
termination of parental rights is not in the child(ren)’s best
interest; see FOM 722-07C, Compelling Reasons.

Note: A parent’s resumption of contact or overtures toward
participating in the case plan in the days or weeks immediately
preceding the permanency planning hearing are insufficient
grounds for retaining reunification as the permanency plan.

Time Frame to File
TPR Petition

If the court orders the department/agency to file a petition to termi-
nate parental rights, the petition must be filed with the court no later
than 28 days from the permanency planning or review hearing.

TPR Petition Not
Ordered by Court

If the court does not order the agency to initiate proceedings to ter-
minate parental rights, the court must order one of the following
alternative placement plans:

e Foster care for a limited period stated by the court.

e Foster care on a long-term basis, if the court determines it is in
the child’s best interest based on compelling reasons.

e  Guardianship, which may continue until the child is
emancipated.

Additionally, federal and state law require permanency planning
hearings to determine the following:

e Inthe case of a child who will not be returned to the parent, the
hearing shall consider out-of-state placement options as well
as in-state placements.
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Post-Termination
Review Hearing
and Permanency
Planning Hearings

OTHER REVIEWS

e If the child is in out-of-state placement at the time of the
hearing the court will determine whether the out-of-state
placement continues to be appropriate and in the best interests
of the child.

e In cases of a youth who has attained age 16, the services
needed to assist youth to make the transition from foster care
to independent living.

Case service plans must reflect the federal requirements when
applicable.

Note: If the prosecutor or the court refuses to authorize or
dismisses a petition, with or without warning and regardless of the
basis for dismissal, Foster Care Program Office and the Office of
Children’s Legal Services must be notified immediately to
determine if the prosecutor or the court's decision should be
appealed or if other additional steps are required. The petition
along with the pertinent court order must be forwarded to the
Foster Care Program Office and the Office of Children's Legal
Services for review.

During post-termination review hearings for state wards and perma-
nency planning hearings, the court will review the following:

e Appropriateness of the permanency planning goal.
e Appropriateness of the child’s placement in foster care.

e Reasonable efforts being made to place the child for adoption
or in another permanent placement in a timely manner.

e Reasonable efforts to finalize the permanency plan.

State law gives courts the authority to take certain actions on
temporary ward cases. The courts may determine that there is an
advantage to review a case sooner than the regularly scheduled
review hearing and can also decide to return a child(ren) to the
parental home without a hearing as long as timely notice is given to
the parties.
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LAWYER-GUARDIAN
AD LITEM

The court must appoint a lawyer-guardian ad litem for a child.
The lawyer-guardian ad litem’s duties include:

e The obligations of the attorney-client privilege.

e Representing the child’s best interest.

e Conducting an independent investigation of the child’s situation
by interviewing relevant parties, the child’s parents, foster
care/kinship providers, guardians and caseworkers.

e  Meeting with the child before each hearing, to review the
agency case file and reports and consulting with relevant
parties. When releasing CPS information; see PSM 714,
Release of CPS Information. When releasing LEIN information
or police reports; see FOM 722-06A, Disclosure of LEIN
Information.

e Explaining to the child the proceedings in an age appropriate
manner.

e Determining the child’s best interest regardless of the child’'s
wish; although the lawyer-guardian ad litem must present the
child’s wish to the court.

e  Monitoring implementation of the service plan and compliance
by all parties with the service plan.

e Serving the child until discharged by the court, which shall not
occur as long as the child is subject to the jurisdiction, control
or supervision of the court, or the Michigan Children’s Institute,
or other agency.

DHS and placement agency foster care staff shall ensure that
foster parents are aware that they have access to the lawyer-
guardian ad litem. DHS and placement agency foster care staff are
to facilitate communication between the foster parents, the child
and the lawyer-guardian ad litem; see FOM 722-06H, Caregiver
Input.

The court may also appoint a guardian ad litem for the child that is
not an attorney to assist the court in determining the child’s best
interest.
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ATTORNEY FOR THE
CHILD

If the lawyer-guardian ad litem determines that the child’s stated
interests are inconsistent with the lawyer-guardian ad litem’s deter-
mination of the child’s best interests, s/he must communicate to the
court the child’s opinion and how it differs from his/her own. The
court must then determine whether the child’s age and maturity and

the differences of opinion necessitate appointment of an attorney to
represent the child.

The distinction between the attorney for the child and the guardian
ad litem is:

e The attorney for the child represents the child's preferences in
the same way an attorney would represent an adult client.

e The guardian at litem represents the child's best interests
which may be different from his /her preferences.
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